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Non-Disclosure Agreement


AGREEMENT dated as of August ___, 2018 (the “Effective Date”), between [                 ], a [                 ] corporation (“     ”), and Vermont Green Line Devco, LLC, a Delaware corporation (“National Grid”) (each, individually, a “Party” and, collectively, the “Parties”).

WHEREAS, the Parties and their respective Affiliates (as such term is defined below) possess certain confidential and proprietary information; and 

WHEREAS, each Party may elect, in its sole discretion, to disclose Information (as such term is defined below) hereunder in connection with in connection with the open solicitation for transmission capacity on the Vermont Green Line (the “Purpose”), subject to the terms and conditions of this Agreement;

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for other good and valuable consideration, the sufficiency and receipt of which are hereby acknowledged, the Parties agree as follows:

§1 .  Definitions.

(a)   The term “Information” means 


(i)   all financial, technical and other non-public or proprietary information which is furnished or disclosed orally, in writing, electronically or in other form or media by Disclosing Party or its Representatives to Recipient or its Representatives in connection with the Purpose and that is described or identified (at the time of disclosure) as being non-public, confidential or proprietary, or the non-public or proprietary nature of which is apparent from the context of the disclosure or the contents or nature of the information disclosed; and

(ii)   all memoranda, notes, reports, files, copies, extracts, inventions, discoveries, improvements or any other thing prepared or derived, in whole or in part, from the information described in §1(a)(i), above.

(b)   The term “Recipient” means a Party to which the other Party or its Representatives discloses Information.

(c)   The term “Disclosing Party” means the Party disclosing Information in its possession, or on whose behalf Information is disclosed, to Recipient. 

(d)   The term “Representative(s)” means the Affiliates of a Party and the officers, directors, members, managers, employees, contractors, legal advisers and financial advisers of such Party and its Affiliates.

(e)   The term “Affiliate” means any Person controlling, controlled by, or under common control with, any other Person; “control” shall mean the ownership of, with right to vote, 50% or more of the outstanding voting securities, equity, membership interests, or equivalent, of such Person.

(f)   The term “Person” includes any natural person, individual, firm, corporation, company, partnership (general or limited), limited liability company, business trust, joint venture, consortium, government or political subdivision, or any agency, instrumentality, or authority of any government or political subdivision, or other entity or association 

§2 .  Permitted Disclosure.

(a)   Recipient shall receive all Information in strict confidence, shall exercise reasonable care to maintain the confidentiality and secrecy of the Information, and, except to the extent expressly permitted by this Agreement, shall not divulge Information to any third party without the prior written consent of Disclosing Party.  

(b)   The foregoing notwithstanding, Recipient may disclose Information to its Representatives to the extent each such Representative has a need to know such Information for the Purpose contemplated by this Agreement and agrees to observe and comply with the obligations of Recipient under this Agreement with regard to such Information.  Recipient shall be responsible hereunder for any breach of the terms of this Agreement to the extent caused by its Representatives. 

§3 .  Exclusions from Application.  This Agreement shall not apply to Information that

(a)  at the time of disclosure by or on behalf of Disclosing Party hereunder, is in the public domain, or thereafter enters the public domain without any breach of this Agreement by Recipient or any of its Representatives,

(b)  is rightfully in the possession or knowledge of Recipient or its Affiliates prior to its disclosure by or on behalf of Disclosing Party hereunder,

(c)   is rightfully acquired by Recipient or its Affiliates from a third party who is not under any obligation of confidence with respect to such Information, or

(d)   is developed by Recipient or its Affiliates independently of the Information disclosed hereunder by or on behalf of Disclosing Party (as evidenced by written documentation).

§4 .  Production of Information.  Recipient agrees that if it, or any of its Representatives, is required by law, by a court or by other governmental or regulatory authorities (including, without limitation, by oral question, interrogatory, request for information or documents, subpoena, civil or criminal investigative demand or other process) to disclose any of Disclosing Party’s Information, Recipient shall provide Disclosing Party with prompt notice of any such request or requirement, to the extent permitted to do so by applicable law, so that Disclosing Party may seek an appropriate protective order or waive compliance with the provisions of this Agreement.  If, failing the entry of a protective order or the receipt of a waiver hereunder, Recipient (or any Representative of Recipient) is, in the opinion of its counsel, legally compelled to disclose such Information, Recipient may disclose, and may permit such Representative to disclose, such portion of the Information that its counsel advises must be disclosed and such disclosure shall not be deemed a breach of any term of this Agreement.  In any event, Recipient shall use (and, to the extent applicable, shall cause its Representatives to use) reasonable efforts to seek confidential treatment for Information so disclosed if requested to do so by Disclosing Party, and shall not oppose any action by, and shall reasonably cooperate with, Disclosing Party to obtain an appropriate protective order or other reliable assurance that confidential treatment will be accorded the Information.

§5 .  Scope of Use.  Recipient shall, and shall cause each of its Representatives to, use Information disclosed by or on behalf of Disclosing Party solely in connection with the Purpose and shall not, and shall not cause or permit its Representatives to, use, directly or indirectly, any Information for any other purpose without Disclosing Party’s prior written consent.  

§6 .  No Representations; No Rights Conferred.  ALL INFORMATION DISCLOSED HEREUNDER IS PROVIDED “AS IS” WITH ALL FAULTS.  DISCLOSING PARTY MAKES NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, AS TO THE QUALITY, ACCURACY, COMPLETENESS OR RELIABILITY OF ANY SUCH INFORMATION; ALL SUCH REPRESENTATIONS AND WARRANTIES ARE HEREBY EXPRESSLY DISCLAIMED.  NEITHER DISCLOSING PARTY NOR ITS REPRESENTATIVES SHALL HAVE ANY LIABILITY WHATSOEVER WITH RESPECT TO THE USE OF, OR RELIANCE UPON, THE INFORMATION BY RECIPIENT OR ITS REPRESENTATIVES.  NEITHER RECIPIENT NOR ITS REPRESENTATIVES SHALL ACQUIRE ANY RIGHTS IN INFORMATION BY VIRTUE OF ITS DISCLOSURE HEREUNDER.  NO LICENSE TO RECIPIENT OR ITS REPRESENTATIVES UNDER ANY TRADEMARK, PATENT, OR OTHER INTELLECTUAL PROPERTY RIGHT IS EITHER GRANTED OR IMPLIED BY THE DISCLOSURE OF INFORMATION UNDER THIS AGREEMENT.  

§7 .  Return or Destruction of Information.  Recipient shall return and deliver, or cause to be returned and delivered, to Disclosing Party, or destroy or cause to be destroyed (with certification of destruction delivered to Disclosing Party), all tangible Information, including copies and abstracts thereof, within 30 days of a written request by Disclosing Party.  The foregoing notwithstanding, Recipient may retain any copies of Information, regardless of whether such copies are in original form:

(a)   that is included in any materials that document a decision not to proceed with a transaction with Disclosing Party, or otherwise to cease discussions or negotiations with Disclosing Party;

(b)   as may be required to comply with any applicable federal, state or local law, regulation or regulatory authority to which Recipient is subject; or

(c)   that are maintained as archive copies on Recipient’s disaster recovery and/or information technology backup systems.  Such copies will be destroyed upon the normal expiration of Recipient’s backup files.

Recipient shall continue to be bound by the terms and conditions of this Agreement with respect to any such Information retained in accordance with this §7.

§8 .  No Partnership, Etc.  Nothing contained herein shall bind, require, or otherwise commit either Party (or any Affiliate thereof) to proceed with any project, sale, acquisition, or other transaction of or with the other Party or any other entity.  No agency, partnership, joint venture, or other joint relationship is created by this Agreement.  Neither this Agreement nor any discussions or disclosures hereunder shall prevent either Party from conducting similar discussions with other parties or performing work, so long as such discussions or work do not result in the disclosure or use of Information in violation of the terms of this Agreement.  The terms of this Agreement shall not be construed to limit either Party’s right to independently engage in any transaction, or independently develop any information, without use of the other Party’s Information.  

§9 .  Term and Termination.  Recipient’s duties of confidentiality as set forth herein shall have a term of three years from the Effective Date (the “Term”).  Either Party may terminate this Agreement by written notice to the other Party.  Notwithstanding any such termination, all rights and obligations hereunder shall survive for the Term for all Information disclosed prior to such termination.

§10 .  Injunctive Relief.  The Parties acknowledge that a breach of this Agreement by Recipient may cause irreparable harm to Disclosing Party for which money damages would be inadequate, and that Disclosing Party is therefore entitled to seek injunctive relief as well as such other remedies as may be provided by law to prevent a breach of this Agreement.

§11 .  Governing Law; Consent to Jurisdiction.  This Agreement shall be governed and construed in accordance with the laws of the State of New York without regard to the principles of the conflict of laws contained therein.  Each Party hereby submits to the personal and subject matter jurisdiction of the courts of the State of New York for the purpose of interpretation and enforcement of this Agreement.  

§12 .  Amendments.  This Agreement may be amended or modified only by an instrument in writing signed by authorized representatives of each of the Parties.

§13 .  Assignment.  This Agreement may not be assigned without the express written consent of both of the Parties hereto.

§14 .  Severability.  Whenever possible, each provision of this Agreement shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision hereof shall be prohibited by, or determined to be invalid under, applicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of such provision or the remaining provisions of this Agreement.  All obligations and rights of the Parties expressed herein shall be in addition to, and not in limitation of, those provided by applicable law.  

§15 .  Entire Agreement.  This Agreement constitutes the entire agreement between the Parties with respect to the subject matter hereof, and any and all previous representations or agreements with respect to such subject matter, either oral or written, are hereby annulled and superseded.

§16 .  Consents and Waivers.  Any consent or waiver of compliance with any provision of this Agreement shall be effective only if in writing and signed by an authorized representative of the Party purported to be bound thereby, and then such consent or waiver shall be effective only in the specific instance and for the specific purpose for which it is given.  No failure or delay by any Party in exercising any right, power or privilege under this Agreement shall operate as a waiver thereof, nor shall any single or partial waiver thereof preclude any other exercise of any other right, power or privilege hereunder.

§17 .  No Use of Logos, Etc.  Neither Party will use any logo or trademark of the other Party in any manner (including, without limitation, in any advertising or promotional material) without the express prior written authorization of such other Party, which authorization may be withheld in such other Party’s sole discretion.

§18 .  Counterparts.  This Agreement may be executed in one or more counterparts, each of which will be deemed to be an original copy of this Agreement and all of which, when taken together, will be deemed to constitute one and the same agreement.  The exchange of copies of this Agreement and of signature pages by facsimile or in electronic format (“.pdf” or “.tif”) shall constitute effective execution and delivery of this Agreement as to the Parties and may be used in lieu of the original Agreement for all purposes.  Signatures of the Parties transmitted by facsimile or in electronic format shall be deemed to be their original signatures for all purposes.  In proving this Agreement it shall not be necessary to produce or account for more than one such counterpart signed by the Party against whom enforcement is sought.

§19   Notices.  Where written notice is required by this Agreement, such notice shall be deemed to be given when delivered personally, mailed by certified mail, postage prepaid and return receipt requested, or by facsimile or electronic mail, as follows:

To National Grid:

Vermont Green Line Devco, LLC
C/O National Grid Ventures

Attn:  Anthony LaRusso
404 Wyman Street
Waltham, Massachusetts 02451

email address:  Anthony.LaRusso@nationalgrid.com

To  [      ]:

Attn:  [       ]
Address [       ]


City, State and Zip Code [       ]
email address:  [        ]
§20 .  No Publicity.  Neither Party shall (and each Party shall ensure that its Representatives do not) issue any press release or make any other public announcement regarding the existence of this Agreement or any discussions between the Parties regarding the Purpose without the prior written consent of the other Party.  


IN WITNESS WHEREOF, this Agreement has been executed by authorized representatives of the Parties as of the date first above written.

	Vermont Green Line Devco, LLC
By:_________________________________

      Name:  [       ]
      Title:  Vice President
	 [Company Name]
By:_________________________________

      Name:  [       ]
      Title:  [       ]
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